Mr.   Dower explained  the procedures used  to  take  the  required  dust
samples,   and he confirmed   that MSHA's District Manager may  require  a
mine  operator  to  submit  its  proposed sampling procedures.     Once   the  plan
is  placed  in writing and  submitted  to MSHA,   the operator must   inform  the
district  office of  any  mine operational change of status which may  preclude
the   taking of  samples.     Mr.   Dower confirmed that Mr.   Kulavik advised  him
that  he   took only one sample on August  18,   and   took no others  because
the  section  in  question was  shut  down for the remainder of   the month
of August.     However,  Mr.   Dower did not know whether Mr.   Kulavik  submitted
an  operational  status  change  form showing that  it was  going  to  be   impossible
to  sample  the  section,   nor could he recall checking MSHA's  records   to
determine whether he did or not   (Tr,   18-23).

Mr.   Dower  stated  that  he  checked the mine operational  records   and
confirmed   that  section  4-D was not a producing section  for  the period
August  18  through 31,  and he confirmed  that  the regulations  require  that
five  valid  samples be  taken only on a production shift   (Tr,   24).

Consolidation Coal  Company's  testimony and evidence

John  Kulavik,   testified  that during July and August   1981,   he  was
responsible  for the  taking of respirable dust and noise samples  at   the
mine.     He  stated that  the  first  two weeks of July was  the miner's  vacation
period,   and   that  it   ended  on July 12.     He was not at work during   the
subsequent week due  to  a death in his  family.     He started  sampling   the
long wall  section during the last week of July  through August   llth.     He
indicated  that he submitted an operational status  change  for  the  4-D
section  after production on that section was  shut down,  and he stated
that  he   started sampling on that  section late because  of vacaCions   and
personal  reasons.     During his nine years of taking samples,   the citation
issued  in  this  case was  the first one he has  received  for non-compliance
(Tr.   77-80).

Mr.   Kulavik explained  that  40 of the 65 shifts noted by  the   inspector
were  shifts  during  the period after the miner's vacation  to   the end of
July,   and  that he  spent his  time sampling the longwall  section   (Tr.   81).
He also  conducted noise surveys  during May and June   (Tr.   82).

In response to  questions  from the bench,  Mr.  Kulavik confirmed   that
he was  first  notified of mine management's decision  that  section  4-D
was  to be  shut  down after he came out of the mine on  the midnight   shift
on August  18th,  and at   that time he had taken one dust sample  on   the
morning shift   (Tr.   86).     The 4-D section was  shut down until August   31,
and it reopened on  that day  (Tr.   87), and it remained in production during
the months  of  September and October.    He sampled during these   two months,
and   the section was  in compliance  (Tr.   88).     The 4-D section was  also  in
compliance during  the months of May and June   (Tr.   88).

Mr.   Kulavik stated  that he discussed the citation in question with
the inspector,  and his understanding of "the reason for  the citation was
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